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MEETING

STANDING COMMITTEE ON ECONOMIC DEVELOPMENT
AND ENVIRONMENT

WEDNESDAY, SEPTEMBER 15, 2021
COMMITTEE ROOM ‘A’, LEGISLATIVE ASSEMBLY / TELECONFERENCE
5:00 P.M.

AGENDA

1. Prayer

2. Review and Adoption of Agenda

3. Declarations of Conflict of Interest
4. In-Camera Matters

a) Internal Briefing on Bill 29: Resource Royalty Information Disclosure
Statute Amendment Act
i. Committee Review
ii. Correspondence
iii. Sponsoring Member Materials
iv. Bill 29: Resource Royalty Information Disclosure Statute Amendment
Act

5. Public Matters
i. Public Hearing on Bill 29: Resource Royalty Information Disclosure
Statute Amendment Act
ii. Clause-by-Clause Review of Bill 29: Resource Royalty Information
Disclosure Statute Amendment Act

6. In-Camera Matters
i. Wrap-Up discussion

7. Date and Time of Next Meeting: Friday, September 17th at 8:30am.

8. Adjournment
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NWT & NUNAVUT
CHAMBER OF MINES The Mining Association | L'association miniere
of Canada | du Canada

Minerals Industry Submission on Private Member’s Bill 29,
the Resource Royalty Information Disclosure Statute Amendment Act

To: The Standing Committee on Economic Development and Environment
September 15, 2021



Industry Recommendations

e The NWT Government, together with the federal and Indigenous governments,
need to take many constructive actions to reverse the decline in the minerals
industry and mitigate the impending loss of benefits it provides to maintain our
private sector economy and the benefits it provides for all stakeholders.

e Bill 29 does not address this. This Bill is duplicative of other legislation, requires
further reporting burden, and requires companies to share sensitive and

competitive information. If there is little or no minerals industry in the NWT, there
will only be lower to no royalty revenues.

It is our recommendation that the current system which protects business
confidentiality should be maintained.

Bill 29 should not be supported or passed for the reasons that we have provided.
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NWT & HUNAVET
CHAMBER OF MINES

Consultation with our mining industry finds that Bill 29 ...

Is duplicative of other legislation

Proposes unusual sharing of confidential tax information beyond government staff
who have the responsibility and the systems to protect business sensitive financial
information.

Disconcertingly, this confidential and sensitive information would also be available to
business competitors.

Is being proposed before the GNWT has completed its study on resource royalties
and the tax system.

Will not support the 19t Assembly’s Mandate to “Increase resource exploration and
development” and “restore levels of investment, partnership, employment, and
growth in the NWT’s economy.”
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Resource Royalty Information Disclosure
Statute Amendment Act

September 15, 2021
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Bill 29 Public Briefing Northwest Territories


Presenter
Presentation Notes
Good evening.
My name is Hendrik Falck and I am the Manager of Geology and Royalty Policy at the Department of Industry Tourism and Investment. 
I would like to start by thanking you for the opportunity to discuss royalties and some of their workings.
Right now there is a process underway that will be examining this question and many other royalty issues but tonight I would like to provide background information that is pertinent to this Bill.
For most of my points, I will be focusing on Mineral Royalties. 


Introduction to the
NWT Mineral Royalty Regime

* Royalties are paid by the owner of a mine to compensate for natural resources
that are extracted.

* The existing royalty regulations were mirrored from the federal regulations as part
of the 2014 Devolution Agreement.

* Royalty revenue is directly correlated with profitability of producers.

 Under the resource revenue sharing arrangements, royalty revenue is shared with
Government of Canada and Indigenous governments in the NWT.

Government of
Northwest Territories
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Presenter
Presentation Notes
To start with, I would like to introduce the topic of Royalties. 

Royalties are collected as a way to compensate for the non-renewable resources extracted from the land. They are one of three tiers of taxation.

The current mining regulations were inherited through Devolution from the Federal government.

Throughout the 60-year history, the core elements have not changed:
Royalties are calculated on the value of production of minerals;
The amount of royalty is based on how much a mine earns otherwise known as profit-based; Namely the amount remaining after accounting for the costs of exploration, project development, construction and then actual extraction/production in the context of a high costs jurisdiction.
The rates charged are progressive, with increasing rates as the value of revenue increases;
The rates are not commodity specific, however there are sections of the regulations specific to the valuation of diamonds;
The amount of discretion in decision making given to government officials is very limited.







Background on Confidentiality of Royalties ?

 Canadian tax law has protected taxpayer privacy and confidentiality from its initial enactment
in 1917 through the present.

* The default rule in the Canada Tax Act, and other acts that involve self-assessment and
reporting, is nondisclosure, with specific exceptions.

* Even with respect to non-taxpayer specific or aggregate data, the Court stated that:

“Taken to its limits, [the] conclusion that statistics derived from confidential information are an integral
part of that information could and would mean that all statistics about taxation laws and, indeed,
government operations to enforce these laws could be withheld.”

(Sherman v. Minister of National Revenue, 25 C.P.R. (4th) 32 (Fed. Ct. App. May 6, 2003).

* Royalty systems in Canada use the same self assessment and reporting methodology.

%

Sl S LR Northwest Territories

BTE X g T -
! £ g i (E AT R L T
4 - A - { ., .
AN ik - VAR P
2 3 p y b2

=

o TR

. o ! 4 h

& T

o e Ai .

Government of


Presenter
Presentation Notes
Currently, the GNWT is enforcing the legislation and regulations that were devolved. 

It is good to understand where the legal concepts come from. 

Canadian tax law has protected taxpayer privacy and confidentiality from its initial enactment in 1917 through the present.
 
The default rule in the Canada Tax Act, and other acts that involve self-assessment and reporting, is nondisclosure, with specific exceptions.

Royalty filers have privacy rights under the broad rubric of the Canadian Charter of Rights and Freedoms, as “legislated” rights. There is a requirement that we protect and manage the confidentiality of personal and financial information in accordance with the laws we administer. 

Even with respect to non-taxpayer specific or aggregate data, the Court decisions regarding taxes are quite specific.

The information provided as a taxpayer is viewed as sensitive and proprietary business information.  Unauthorized disclosure or use of sensitive and proprietary information could have a significant impact for the taxpayer putting them at a competitive disadvantage, which would also harm employees and  business partners. 

Royalty systems in Canada use the same self assessment and reporting methodology, all treat confidentiality with great care. 





What Royalties Information is published?

Revenues Distributed under Resource Revenue Sharing, by Signatory P
(dollars) e
Indigenous Group 2014/15| 2015/16| 2016/17| 2017/18| 2018/19, 2019/20 P ﬂ
Acho Dene Koe First Nation 188,133| 135,105 197,272 174,755 74,162 117,712 3
Deninu Kue First Nation 238,226/ 181,971 265,450 244,861 102,559 94,305
SOCIO-ECONOMIC
Gwich’in Tribal Council 1,182,521 942,063| 1,373,398| 1,254,427, 527,224| 483,126 AGREEMENT REPORT
. . ) ) For mines operating in the
Inuvialuit Regional Corporation 1,815,566 1,441,671| 2,101,856( 1,973,271 821,920, 759,980 i
Katt'odeeche First Nation 131,661 126,627, 184,153 167,322 70,503 64,442 RAPPORT SUR LES ACCORDS
Northwest Territory Métis Nation| 627,601/ 497,521 725,368 645,201| 273,568 248,491 SOCIOECONOMIQUES
Mines de diamants des Territoires
Sahtu Secretariat Inc. 1,335,446 1,067,134 1,555,666 1,448,762| 605,048 557,972 .
Salt River First Nation 250,542 191,636| 279,544 247,922 105,205 95,484
Ttichg Government 1,213,736/ 961,408| 1,401,716| 1,269,178| 534,950/ 488,807
Total Distributed Resource ~ o
Revenues 6,983,432| 5,545,136| 8,084,423| 7,425,698, 3,115,140/ 2,910,318 h’

https://www.iti.gov.nt.ca/en/publications?f%5B0%5D=field document category%3A48
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Presenter
Presentation Notes
Currently, we do release the royalties in a collective form as an aggregate set of numbers. This makes sure that no single project can be identified. Sometimes that means Oil and Gas Royalties can not be separated from Mining Royalties.
We do publish the distribution of those royalties and much more information as part of an annual socio-economic report that summarized the benefits of the mines to the NWT.



https://www.iti.gov.nt.ca/en/publications?f%5B0%5D=field_document_category%3A48

What Do Other Provinces and Territories Do?

Newfoundland . Saskatchewan

@
Nova Scotia Alberta 8-

New Brunswick British Columbia
Prince Edward Is. N/A Nunavut .

S~

Quebec - Northwest Territories
Ontario o Yukon -
Manitoba o

Government of
: Northwest Territories
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Presenter
Presentation Notes
Our review has canvased all Canadian jurisdictions and two of Canada’s 13 provinces and territories disclose the royalties of a mine publicly. Quebec recently revised their regulations that allowed their legislation to conform with international agreements. Yukon does release royalty information at a project level and Alberta publishes their results after a 5 year period of confidentiality.

We also look at acts such as the Extractive Sector Transparency Measures Act (ESTMA). 
Under ESTMA, extractive sector entities or companies are required in Canada to publicly disclose, on an annual basis, specific payments made to all governments in Canada and abroad. This act was brought in for Canada to meet the standards set in the Extractive Industries Transparency Initiative (EITI) to combat corruption in Africa.  
 
EITI is a relatively new initiative that can trace its political origins to 2002 when the United Kingdom’s Prime Minister Tony Blair released a speech that called on companies and governments to publicly disclose their fiscal payments and receipts. Greater transparency mitigates the risks associated with trade that include revenue leakages, misallocation or diversion of revenues, inconsistent terms of trade, conflicts of interest, bribery, corruption and state capture.
 
Although Canada is a supporting country, it is not an implementing country in EITI. Instead Canada has enacted the Extractive Sector Transparency Measures Act (ESTMA) in 2014 to meet Canada’s international commitments to contribute to global efforts to increase transparency and deter corruption. The act requires extractive entities active in Canada to publicly disclose, on an annual basis, specific payments made to all governments in Canada and abroad. The key is it is not governments disclosing payments it is the taxpayer/companies disclosing the information. This aligns with the Income Tax Act requirements.

There are arguments supporting that the royalty information is already available to the ESTMA.



What about the Future?

Department of Industry Tourism, and Investment (ITl) is currently reviewing existing Mineral
Resources Act and regulations

We are following the Intergovernmental Agreement on Lands and Resources Protocols

Level of transparency of the royalty regime is included in this review

Intergovernmental Council (IGC), Other Indigenous Governments (IGO), Industry and other
impacted stakeholders to be included in process review

GNWT is committed to a thorough, fair and respectful legislative process

Current review process best reflects the commitment of this government to consultation and
engagement

Government of
Northwest Territories
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Presenter
Presentation Notes
Currently ITI is  reviewing the royalty regime as part of a multi-phased process and one that has been underway since the assent of the Mineral Resources Act. 

We will follow the protocol that was developed under the Intergovernmental Agreement on Lands and Resources as part of the devolution agreement. Currently we  jointly review new legislation like the Mineral Resources Act and now the regulations with the Intergovernmental council.
 
During the review process, Indigenous governments and organizations, industry, and the public will have a number of opportunities to provide feedback.

In October 2020 we released the PricewaterhouseCoopers benchmarking report.

The benchmarking report provided a baseline for the GNWT’s review of the royalty regime; we needed to understand how our regime fiscally compared to other jurisdictions.

Since then ITI has been researching global best practices for royalties from around the world. The intent of compiling and releasing this research is to provide a starting point for informed discussions on the Northwest Territories royalty regime and its future.

Over the coming months we will continue engaging with Indigenous partners, industry, and the public.  
 
We want to hear what people have to say; we understand that this process is an important one that impacts everyone.  We are working to provide northern solutions that will maximize the benefits for the people of the NWT. 

The review currently being conducted by ITI may result in the changes the MLA is proposing and even broader amendments to include public disclosure. Our review will be fulsome and take into account feedback for all parties that maybe impacted by the changes to the Legislation. 


Questions

Government of
Northwest Territories
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Presentation Outline

* Plain Language Summary
» Background

* Purpose

« Rationale

* Implementation

« Consultation

* Questions



Plain Language Summary

« Bill proposes small changes to:
* Mineral Resources Act (not yet in force)
* Northwest Territories Lands Act
» Petroleum Resources Act

» royalty information is already available within GNWT for “use in the development and evaluation of policy
for the GNWT” but not to MLAs or Indigenous governments

» Billis about allowing MLAs and Indigenous governments to access information about mining and
petroleum royalties already in GNWT’s possession

« would protect confidentiality of information

* enables informed discussion and input by regular MLAs and Indigenous governments into policy,
regulations and legislation for the management of minerals and petroleum

* broader issue of public access to royalty information is NOT addressed in this Bill


https://www.justice.gov.nt.ca/en/files/bills/18/2019.3/Bill_34.pdf
https://www.justice.gov.nt.ca/en/files/legislation/northwest-territories-lands/northwest-territories-lands.a.pdf
https://www.justice.gov.nt.ca/en/files/legislation/petroleum-resources/petroleum-resources.a.pdf

Background

Timeline

« April 1, 2014 Devolution of Lands and Resources to GNWT and Indigenous Governments

- August 2019 Mineral Resources Act (not yet in force) passes in the 18t Assembly, SCEDE report
recommended:

« “GNWT assess, develop and adopt a set of principles, tools and indicators to drive performance and
ensure greater transparency and accountability, such as those contained in the Extractive
Industries Transparency Initiative (EITI), or the “Towards Sustainable Mining’ (TSM) commitment of
the Mining Association of Canada”



Background

Timeline

«  October 20, 2020 ITI Minister announces Review of the NWT Mining Fiscal Regime and releases
PriceWaterhouse Coopers benchmarking study
* No publicly available plan to develop regulations, deal with information sharing or public disclosure
* No specific references to information sharing or public disclosure in study

* October 28, 2020 ITI Minister states in the House:
“For the moment, those [mining] regulations require confidentiality, have a confidentiality clause. It's one
to which I'm bound. It's not dissimilar to something that is in many other Canadian jurisdictions. That's

not to say that we won't be doing work to modernize ours and to bring it home and make it something
that works for the best interests of the people of the Northwest Territories once that work gets done.”



Background

Other Jurisdictions

limited jurisdictional scan of Canadian jurisdictions with large resource extraction sectors
governments take steps in their legislation to protect confidentiality of royalty information

Alberta has provisions for all royalty information to be released after a five-year delay, on application
through its access to information legislation (Alberta Mines and Minerals Act s. 50)

Ontario does allow for royalty information to be shared for “use in the development and evaluation of
fiscal policy for the Crown” (Ontario Mining Act s. 154(7)(1)(a))

Quebec discloses information publicly for each mine including the annual quantity and value of the ore
extracted, royalties paid, overall contributions paid, rehabilitation and restoration plan approved by the
Minister, and the total amount of the financial guarantee required (Quebec Mining Act s. 215)

Yukon any information of a private or confidential nature shall not be disclosed to anyone, except in so far
as may be necessary for royalty calculation and collection (Yukon Quartz Mining Act s. 102)



https://www.qp.alberta.ca/documents/Acts/m17.pdf
https://www.ontario.ca/laws/statute/90m14
http://legisquebec.gouv.qc.ca/en/pdf/cs/M-13.1.pdf
https://laws.yukon.ca/cms/images/LEGISLATION/acts/qumi.pdf

Background

Other Jurisdictions

» worldwide movement towards stronger disclosure of government revenues from the mining and
petroleum resource development as found in the Extractive Sector Transparency Initiative
« implemented in 55 countries and supported by 68 companies including Rio Tinto and Anglo
American that operate 2 of the 3 NWT diamond mines)

« Canada has already largely implemented the international standard for disclosure with the Extractive
Sector Transparency Measures Act where payments to public and Indigenous governments are reported

« problems with the consistency and quality of data with the self-reporting system established under the
federal legislation

« Bill 29 is consistent with the international efforts to improve disclosure of government resource revenue
information to decision-makers

» broader issue of public disclosure is not addressed in the Bill but can be considered as part of the overall
review of the mining fiscal regime


https://eiti.org/
https://laws-lois.justice.gc.ca/PDF/E-22.7.pdf

Purpose

amend existing resource management legislation to:

« provide certainty that resource royalty information can be shared with regular MLAs and
Indigenous governments subject to such restrictions on further disclosure as may be specified by
the Minister

» enable informed discussion and input by regular MLAs and Indigenous governments into policy,
regulations and legislation for the management of mining and petroleum development, without
breaching confidentiality

- does not create new powers with respect to mining and petroleum activities, nor create any new
regulatory structure to govern performance

- does not allow MLAs or Indigenous governments to access any proprietary or financial information held
by the private sector that has not been disclosed to GNWT

« does not require or allow for the public disclosure of royalty information



Purpose

Legislation _______ |wording

Mineral Resources Act s. 59(2) Notwithstanding subsection (1) a person may disclose information of a confidential nature for use in the
development and evaluation of policy for the Government of the Northwest Territories. [passed in August 2019,

not in force]
Mining Regulations s. 76(3) Notwithstanding subsection (2), a person may disclose information of a confidential nature for use in the

development and evaluation of policy for the Government of the Northwest Territories. [currently in force, this
section added on June 1, 2018]
AMEND Mineral Resources Act by adding the following after s. 59(2):

(2.1) Notwithstanding subsection (1), the Minister may disclose information of a confidential nature for use in
the development and evaluation of policy for the Government of the Northwest Territories to a member of the
Legislative Assembly or to an Indigenous government, subject to such restrictions on further disclosure as may
be specified in either case by the Minister.

AMEND NWT Lands Act by adding the following after s. 10:

10.1. Notwithstanding subsection 76(2) of the Mining Regulations, established by regulation numbered R-015-
2014, the Minister may disclose information of a confidential nature acquired for the purposes of sections 69 to
77 of those regulations for use in the development and evaluation of policy for the Government of the

Northwest Territories to a member of the Legislative Assembly or to an Indigenous government, subject to such

restrictions on further disclosure as may be specified in either case by the Minister.



Rationale

» Information sharing on royalties is already in the Mining Regulations and Mineral Resources Act for “use in the
development and evaluation of policy for the GNWT” but only within GNWT

» Minister has stated she cannot share royalty information with MLAs and Indigenous governments under current
Mining Regulations

« Bill would extend current royalty information sharing to MLAs and Indigenous governments

10



Rationale

* No publicly available timelines for royalty information sharing or for public disclosure of royalty information

« changes will enable MLAs and Indigenous governments to better participate in the review of the fiscal regime for
mining in the NWT with access to royalty information

» sharing of resource royalty information with regular MLAs and Indigenous government is consistent with open and
transparent government and provides greater certainty in the development of new policy, regulations and legislation

 Bill upholds the objectives of the Guiding Principles and Process Conventions of the Legislative Assembly:
« “Except under extraordinary circumstances, Members of the Legislative Assembly should be made aware of and
have opportunity to discuss significant announcements, changes, consultations or initiatives before they are
released to the public or introduced in the Legislative Assembly.” [Guiding Principle 5]

« Bill amends original legislation rather than allowing for regulation-making authority to facilitate access

« avoids need for separate regulations to implement royalty information sharing with MLAs and Indigenous
governments

11


https://www.ntassembly.ca/sites/assembly/files/td_373-192.pdf

Implementation

« Billis about allowing MLAs and Indigenous governments to access royalty information already in GNWT’s
possession

* No changes to current regulatory regime governing mining and petroleum development in the NWT

* No interdepartmental issues are anticipated

* ITl is the administrator and regulator of mining and petroleum rights

» Office of the Regulator of Oil and Gas Operations and the Land and Water Boards of the NWT are
regulators of activities that may take place on any mining or petroleum rights obtained from GNWT

* Finance is the ultimate recipient of royalties and determines the use of these funds as part of the
Consolidated Revenue Fund

» Executive and Indigenous Affairs deals with resource management and Indigenous governments
through the Intergovernmental Council where royalty information can be shared

* No financial implications are anticipated for the Government of the NWT

* No additional information needs placed on resource sector, no impact predicted as financial reporting
already in place, confidentiality protected

12


https://www.orogo.gov.nt.ca/
https://mvlwb.com/

Consultation

« Cabinet and Regular MLAs provided the Bill and a briefing note 27 days before First Reading, no concerns
raised beforehand

* No consultation carried out with Indigenous governments before First Reading given the limited resources
for regular MLAs and tight timeline for drafting and introduction into the House

« Bill and briefing note shared with Intergovernmental Council (IGC) member Indigenous governments and
Non-IGC Indigenous governments in June 2021 (no written responses received)

* Informal meetings with Indigenous government staff and advisors June-September 2021
« Offered to meet with the NWT and Nunavut Chamber of Mines

« Given the minor nature of the proposed changes, ability of the Minister to require confidentiality, no
impacts predicted

13



Thank You and Questions
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